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ABSTRACT . ^ 

Two areas of law are exaniined.in this paper: student 
fre.e' speech and immorality, as the basis of teacher dismissal. These 
area's are di^scussed to exemplify an increasing impact of judicial 
decisions on school practices^ and to support "thf argument that 
schools of Education need to engage in teaching and research about 
law ^is i<t relates to education^ including^ school policies' and . ' 
p'ractices. The first of the two doctrihes considered^ ''the , Jinjcer , ^ 
sta*ndar(!l of "material and^ substantial interference^ with^ the ' ' 
requirements <if appropriate school 'discipline^"- leads to s\iggesti6n's 
o'f ' how a decision might be reached _€hat would affect the school's 
curriculum if educational tjieory and research were properly applied 
to legal theories* The second doctrine^ the Morrison "fitness to 
teach" .testr is used to point out the need for certain evidence , 
before just and consistent results can be reached. Discussion of both 
dbctrines suggests ways of increasing the potential for pluralism in 
curriculum and staffing patterns. (Authar/KSM) 



4 



\ 



♦ Documents acquired by BRIC include many informal unpublished ♦ 

♦ materials not available from other sources. ERIC_makes every effort ♦ 

♦ to obtain the best copy available, nevertheless, items d»S marginal ♦ 

♦ reproducibility are often encountered and this affects the quality 
> of the microfiche and hardcopy reproductions ERIC makes available 

♦ via-'the ERIC Document Reproduction Service (EDRS) . EDRS is not 

♦ responsible for* the quality of the orig'inal document. Reproductions 
supplied by* EDRS are the best that can be'^made from the original. 



o 



us OEPARTMENTOF HEALTH, 
EDUCATION iWELFARE 
NATIONAL INSTITUTE OF 
EDUCATION 

THIS OOCUMENT MAS BEEfj REPRO 
DUCED EXACTLY^ i^S ReCElVEO FROM 
THEPERSONOR ORGANIZATION OR^IN 
ATING IT POINTS OF VIEW OR OPINIONS 
STATED DO NOT NECESSARILY REPRE 

SENT Official national institute of 

EDUCAI^ION POSITION Ort POLICY 



ixS 



EDUCATIONAL THEORY GOES TO COURT: 
FREEDOM OF SPEECH AND FITNESS TO TEACH 



by. 



Arthur F^ Grlsham 
'and 

Jill H. Ellsworth 



.00 

O 
O 
O 
CO 




ERJC 



00003 



CD 



EDUCATIONAL THEOkY 
, ' GOES TO COURT: \ 
FREEDOM. OF SPEECH 



AND 



FITNESS TO TEACH 



T^C 



Arthur F. Grisham 

. and I 
Jill H. Ellsworth 
Syracuse University 
(Third 'Concurrent Ses'sion) 



Increasingly judicial decisions are impacting on school practices. Thus, the 

\ 

need is greater for practitioners to gain knowledge of an(^ skill with legal 

• , \ 

materials. This is sufficient reason for schools of education to engage in 
* * • \ 

teaching and j^^earch about law as it relates to education, ^here is another 

^.^^ ^ ' ^ * ' \ 

reason wiry educators, especially philosophers, should engage in .a study of 



]^,* namely, they can discover topics for research^ and theory development 



frqm a study of judicial decisions — topics which when combined with legal argu- 
ments and theory^could, through planned u^ of the eourt^v. result in changes in 
school policies and practices. This is nfol: a particular^y^novel suggestion, as 

evide^nced by recent cases dealing with school finance, .^where^such a program is 

\ < 

underway. Nevertheless, the point needs stressing; In a number of areas pf 

law\ two of whiph are examined in this^ paper — student rfy^e speech and immor- 

■ * ' 

ality as a. basis of teacher dismissal — inadequate judgments have been rendered,' 

' \ . '!-■'■ 

Often the inadequacy is the result of a lack ox thedry -and research concerning 
the problems raised in the courts. To parody Kant's fanuJus dictum, educational* 



theory with 



out legal principles is often impotent and, more importantly, l^gal 



principles without educational theory can be blind. A stark example of this 



N ^pro.blem is the court'fe statement- in- Andrews v^ Drew: 



t 
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During our eviden^^ry hearing, educational 'and psychological experts 

have presented differing vrews, mainly of a judgmental nature unsup- 

ported^by any studies that provide a solid factuaT basis for their 

conclusions. These professional opinions, when simplified^ rest 

either on the notion that an unwed parent is not lil$:ely to be' a 

» 

prpper ^xample for st^udents, or,, on the contrary ^view, that such 

parentage has absolutely no relationship - to the function aftd role 

of teachers or other employees in a public school system."^ 

Another example is Goss v. Lopez, the recent student due process case, in which 

2 

a right is granted as a result of a standard due process analysis. However, 
in practice there is no guarantee that it will make any difference. The dis- 
sents* objections to the holding £or the most part seem to assume that t^duca- 
tion in this country still takes place in one-room schools. Arguably, a court 
more informed about educational practice and pc^icies c(Juld reach a better 
decision, 

3 II 

In this paper two doctrines are examined — the Tinker standard of "mate- 

rial and substantial interl^r-ence 'wl^th the requirements of appropriate school 

discipline" and the Morrison "fitness to teach" test. With respect to the 

/ ' 

former we shall, suggest how a decision might be reached that would affect the 
school's curriculum if educational theory ahd research were properly applied 
to legal theories. With respect to the latter, w.e shall point out the need 
for certain evidence, before jiist and .consistent results can be reached. 
Both arguments suggest ways of ^increasing the potential for pluralism in 
curriculum and sta^ffing patterns. 

Tinker Revisited* ^ 

In December, 196*5,, Mary Beth Tinker and othpr students wore black armbands 

to school in support of a Vietnam fcruce during the holiday season, Ba^ed on a 

\ \' ' ' 

recently -adopted regulation by, the principals of the Des Moines Schools, the 
... V ' \ 

2 . ^ • 

. • ^ 00.004 ' \^ : ^ ^ 
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studentb were suspended from. school when they refused to remove their 

armbands. 

The United ^States Supreme Court reversed the lower court^s decision, 
which had dismissed* Tinker's^complaint, pointing out that "First Amendment 
rights' applied in the light of the special characteristics of the' school^ 

» 

environment, are available to teachers and students." Sqftools, according to 
the majority, may not be enclaves of totalitarianism; students "m$y not be 
confined to the expression of those sentiments that^are' of f icialVy approved." 
The court concluded that 'school officials canno^t limit a student's, expression 
of his (/pinions, even 5n controversial subjects, unless the school can show , 
that the "forbidden" speech would "materially and substantially interfere , with _ 
the requirements of appropriate discipline in the operation of the school." 
Since personal intercommunication among students is both an inevitable^part of 
the process of attending schoo^l /nd an important part of the educational pro- 
cess, "appropriate discipline" does not allow limiting expression of students'^ 
opinions to topics approved by the school officials or to supervised and or- 
dained discussion in a school classroom. 

Black's dissent, is essentially an expression of judicial restraint, *i. e. , 
elected school officials, not courts, should determine what .regulations are'' 
necessary to control pupils. However, in support of his position he rejects 
the m^ajority's view of the nature of schooling— "taxpayers send children' to 
school on the premise that at their age they need to learn, not teach." 

Expressions which divert students' mind^ from their regular lessons are 
"subject to school officials' regulations. Thus, to a large extent, Fortas' . _ 
majority opinion 'can be distinguished from Black's dissent on the basis of 
their differing views as to the nature of . education. This is another, illus- 
tration of the problem posed in the paper. Although Black's genial -posit'ion • 
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chdC the lack of competence of school children is a basis lor not including 
them within the scope of freedom of speech should be rejected, his opinion 
is ^ggestive of some proper limitation upon freedom of speech in schools. \ 
Briefly, let us make two suggestions, both of which are arguably unworkable. 
They could also open the door for abusive i>ract ices by principals. Our sug- 
gestions are that (1) it be made clear that freedom of speech justapplies to 
the expression of beliefs that are essentially political and (2) topics, such 
as the promotion of racial superiority, which are clearly against public ' 
policy should be restricted. The former is intended to precltlde verbal*^ ^ 
attacks upon teachers, such as "you don't know the right way of teaching 
math." The latter is not intended to preclude minority political or policy 
beliefs.^ It might also have the effect of correcting the problem in Guzick 
discussed below. Matters such as these can adequately be decided only by a 

court which is. informed about educational theory and practice. 

\ . ^ " 

Two things a>e not factors in Tinker, namely, (1) whether or not the 

- ' ' 

student by his expression intended to disrupt, ^nd (2) whether or no^ the 

school could reasonably control the disruption that flowed from the student's 

expres'sion. Thus, on .the Tinker test, a student's expression of political 

belief can be curtailed even though it evidences no intention to disrupt. 

Under such circumstances the school is not under any obligation to adopt 

measures to protect the student's right of expression in the face of poten- ^ 

rtial disruption by providing measures to prevent disruption or by seeking 

to control actual disruption before limiting the student's expression.^ 

6 

A consideration of Guzick v. Drebus will point ou^ a further problem 
^with the Tinker standard that free speech cannot be denied without a showing 
by the school that the expression will materially and substantially disrupt 

T J> 

the work and discipline of the school. Guzick was, invour view, incorrectly 
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decided, but this is not the troubUsome pqiilt the'cas^ raises. The point is 
that it shows that freedom of speech can be rather easily restricted in racially 
mixed inner-^pity schools. Thus, we have a situation in which the same type of 
expression can be prohibited in certain types of schools, but canno.t be in 

others. \^ 

A brief examination of Guzick Will demonstrate this point. Thomas Gvzick 
was suspended from school for refusing to remove a button whic^ solibited 
participation in an anti^war demonstration. Although the Court of Appeals said 
the facts bring the case withip^ the scope, of "linker , it upheld the suspension » 
even though, as the dissent points out, there was no indication that the wearing 
of the -particular button would disrupt the work and discipline of the school. • 
The^ court upholds the suspension by distinguishing the Guzick fac^s from the 
Tinker facts on essentially two grounds: (1) the rule applied to Guzick, for- 
bidding the wear-ing of all symbols ^ere^by the wearer identified himself as a 
supporter of a cause or bearing messages unrelated to their education, was a 
lDng--»tandlng-&ne, and. (2) the current student population at the school is 
70% black and 30% white and thete were occasions when the wearing of buttons 
with racially inflammatory messages— in violation of the regulation—lead to 
-disruptions. . Neither of these 'factual distinctions -justifies the result 
reached in Guzick., In Ti;iker the fact that the arbitrary school rule was" 

0 

directed at the particular example of expression, the armband, is not an 
essential factor in the decision. The second distin^ion distorts finker, 
'since Tinker requires a' showing that the particular st;u4,ent's activities would 
materially and substantially disrupt the work and discipline of the school. 
Ttie ..^'strict; Judge concluded from the evidence presented by educators that' the 
abro-gition of the school's rule would. inevitably result in collisions and 
disruptions that would seriously subvert the school as a place of education. 
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even though he did not find the messag.e of the button in question inflammatory, 
per se: ''Although there was evidence that the message conveyed in this particu 
lar button might be such as to inflame some of the students at Shaw High, the 
Court does not feel that such a result is likely."^ 

The principle problem with the Tinker rule is not the danger — as in 
Guzick— -of its misapplication.' It is' rather that it fails to tak^ sufficient 
account of (1) the central pufpose of the freedoii of speech clause, namely, 
to protect the expression ,of minority positions from governmental restrictions; 
(2) the ?act that disruption is an inappropriate response to expressions or 
belief: it is at odds with the notion of a school as a market place of 
ideas; and (3) the view tW schools have a duty—more so than any other public 



institution— to^teach the young the meaning of freedom of speech. It could be 

\ 

argued that this duty includes not only learning that disruption is not a 
^ \ 

permissibie response to minority , expression, but also learning to refrain -from 
such disriiption in the face of "objectionable" views. 

As a? result of failing to take account of the above, the Tinker rule 
justif iespMie suspension of students, irrespective of their intentions, when . 
the school meets its burden on the question of disruption. In effect, it 

ermits inappropriate responses to expressions belief by.o^her students, 
and possibly by 'teachers, to override particular student * s rights . 

Clearly schools cannot properly function in the^midst 'of disruptions , 
but' from this fact it does npt follow ^that an appropriate ^ response by courts i 
to' merely uphoM the studeut's suspension when school officials meet their 
burden tinder Tfnker. Other or further responses are more consistent with • 
the above mentioned principles. At least a showing by the school that it 
cannot reasonably control the disruption should be required. The only school 
'case we know of* that places a burden on schools to show that they could not, 
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by takiftg reasonable steps,' control the disruptive response to expression 
is Crews v. Glones.^ This case involved a student whose hair length vio- 
lated a schoiyi regulation. The court held that hair length was withift-the 
scope of freedom of speech, found the ev^fnce insufficient' to justify 
suspfension on the Tinker "disruption" test, and adopted Professor Chafee's 
vie^ that^ it is absurd to punish a person "because his neighbors have no self ^ 
conti^ol and cannot ref rait^f rom violence. This is not, to say that schools 
should be required to use means required in society at large to prevents dr 
stop disruption:,, "because of its relation to. the achievement of education 
goals, the states interest in maintaining order may be greater in the school 
concest than in society in general. "^^ Schools should not be required to call 
out the police to protect the expression of beliefs by students. 

Requiring the schools to show that it cannot control; perhaps by punishing 
disruptors, inappropriate responses to expressions of speech is different from 
Tinker in an important way: namely, it places on the schools an af fj f-r ma.tive 
duty to protect students' rights. Tinker, on its fac:e, merely establishes the 

' right of students to express their beliefs without restrictions based upon 

12 

unsupported views of schoolmen. » 

The importance of Crews is its- suggestion, which is implicated in Tinker, 
that given students' right of freedom of speech, schools have an affirmative ; 
duty to protect this right. It is not our purpose here to -examine the proper 
scope of 'this* duty. Rather; it is to suggest a line of argument leading to a 
result in the form-'of a cou^order that would effectuate what we, at least, 
regard as an important cuyticulum change in schoqls: a change that would 
counteract schools' ten4^cies to exclude from" the curriculum matters that are 



regarded as both important and controversial ' in a given commupity 
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Arguments, not entertained here, concerning topics such as the proper 
scope of the school's duty to protect students' free speech rights, the 
abilifey of the schools to effectively teach the meaning of constitutional 
rights, ahd the causal role school policies and practices play in bringing 
about disruption in the face of expi^ssion of unpopular beliefs, would be 
• helpful to a court in deciding the appropriateness of an order of the sort 
we are proposing. In short, our proposal is that when a scho61 demonstrates 
that there^^is'a material' and substantial likelihood of disruption resulting 
from students' expressions ^nd that it' cannot control the disruption, the court 
should u^^hold the suspension of the student who refuses to cease his expression. 
But it shouLd further order that the school take corrective steps, i.e., to 
teach the meaning of free speech in an effective way, including appropriate 
responses to it; 'appoint a panel to supervise and evaluate the schools' 
eHorts; and require that after a set period of time 'thesfchool demonstrate 
1^ the success op ^ts efforts by allowing student e^cpressions of speech pre- 
viously restricted. In' short, a^ school acts at^its perU in restricting 
freedom of speach. 

Although courts, on constitutional grounds«»have prohibited certain cur- 

' ' ricular practiced and have required significant changes in educa>tion policies 

that have directly affected curriculum, they have not, as. some would say, 

intruded on currtcular determination, to the' extent we are suggesting. 

** 

Nevertheless, there are legal doctrines supportive of the result we are 
/suggesting. .The result could be reached just from the fact that freedom of 
/ speech "is a protected right for school children and the fact that schools by 
statute Vrave a duty to teach constitutional principles. Schools are different 
frod^he j^ublic areaa at large primarily because of the age of students. Im- 



maturity 



of students and special requirements of discipline are, often cited 



dooio 
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as reasons /or requiring less reason to restrict protected rights. But this 
difference could be viewed from a different perspective, namely/ children ' 
have a special need to learn the meaning of protected rights* and s^chools 
have a duty to teach them; whereas the public arena at large is just a place 
where rights are to be protected. ^ 

-Disruptive responses to speech should be prohibited generally, but in 
schools such responses are particularly inappropriate. Even though school 
practices and policies might not play a causal role in the disruption;^ never- 
theless, the disruptions suggest the school's failure to do what it. is 
obligated to do by statute. To the extent a court were pursuaded that teach- 
ing students to respond by discussion, not disruption, to expressions of 
belief was within the scope to -the school's duty to teach the meaning of free- 
dom of speech, it might grant the order we are suggesting. Lau v. Nichols"^^ 
reaches a similar result, relyiag on the Civil Rights Act of 196A."'"^ Viewing 
English skill as being "at the very core of what these public schools teach," 
the U.S. Supreme Court . decided that eyen though the s(Jhoql is not respbnsible 

for the fact that non-English speaking Chines^ students cannot benefit from 

' \ t ^ • 

the same instruction to the extent that other stiidents can, they ruled that 

schools have a duty "h) rectify the language deficiency in order to open the 

institution to students who have 'linguistic deficiencies'." In' this sense, ^ 

the Lau remedy is similar to the remedy we are proposiit^g here. , 

Although it is not so generally recognized, freedom o^^^^^^ch, like 

English, is at the core of American education. Further, unlike English, it is 

at the very core of the constitution. If courts- are willing to make a remedial 

order with respect to the teaching of English, then a fortiori , they ought to 

be prepared to make- a similar^ remedial order with respect to the teaching of 

freedom of speech. - ^ 
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Castjs in -which courtSsS* h^^ overturned school policies or practices have 
an important element in conrntsm: namely, t^he practice or policy^haa the 
effect* of restricting the exercise of a protected right. To the extent that 
it can be shown that school structures, policies, practic^es or personnel"*"^ 
are causal factors in students^ disruptive responses, our argument is^ 
strengthened.' The point is not that one should .seek ,to show that schools* 
are the proximate cai^ of disruption; rather, its^ is to show that .•schools by 
their practices or policies (b'y the hidden curriculum if * you will) teach 
Students, not to respect expressions of unpopular views. Arguably, a schooL's 
- suspension of studentis for expressions of be^ef itself tfeaches that-dis- 
' ruption is*a permissible re&ponse to expressions of unpopular views . ; A^show- 

4 

ing o'f this- de jufe element is no doubt necessary to reach our result, j^ust 

. ' 19 ' ' . ' ^ . 

as it is necessary in segregation cases. ^ ; , • 

^ s . 
There is one further argument, namely, equal protection. On the Tinker 

• . ' ' \ . . 

standard, as Guziclc suggests, whether or nof a' student' s expressions ot 

/ - • 

belief will be allowed is a function of'the^type of school 'he attends. On ^ 

the traditional standard of review of classifications this difference would , 
^ \^ , ^ . 

not violate the equal^ protection clause. The need for order in schools has^ ' 

a rational relationship to a 'legitipiate state purpose. How^^ver^^ here tSffe 

classification is\^uspect,* since' it touches 'onr^a- fundamental inperest-'-rree- , 

dom of speech—and at least in Guzick, the classification in effect is 

based on rac^ It Is wf 11 'established that to prevail whep 'the classifi- 

» ii ' ' V ^ 

cation is' suspect, the state must establish not only that it -has a compelling 

I 

interest which justifies the classification, but also that the classification 
is necessary to furthe'c the state's purpose! The equal pro tection ^argument ♦ 
does' two things: ^l) increase;5 the likelihood that a court will strictly ^ 
scrutinize school policies to deterini'ne if they hav« a .detrimental effect \n 



■Of 
'1 " 



• ■ 'k 
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a p^rotected right, and (2) increases the likelihood that-a court .will 
reject anythin-g short of compelling evidence ^f^the school's inability to 
efiEectively 'teach the meaning of freedom oi st>^ech. 

Although our proposal may be viewed by some as an impermissible exer- 
cise of judi'cial authority and as an impossibly'' task for schools, in fact all 
it suggests Is that* schools take seriously .a d^ty that they presently have; ^ 
hopefully befpre a court req^^>res 'them to do so, ^ ^ 



f 



, , ' Fitness to Teach t 

, • ■ ; 

V Recently in a number^ tases involving dj.smissal of teachers or revo- . 
cation of certification, charts, have narrowly construed the statutory Ian- 
guage--" immoral," "conduct unbecoming a teacher," or "moral turpitude"-- 

f - • ' ' , 

requiring a-iiOiool board to demonstrate that tjhere is a nexus between the 

>■ . > .- ■ . •, 

^llege^Ui^ral conduct ahd fitness to teach tefore such conduct comes within 

the scope- of ^esff^^tatutory terms. This .jeOn$t ruction is in sharp contrast 

to -a number of earlier 'c^ses which broadly cdiwtrued such- terms in upholding: 

the'^tocLssal of teachers. For- example, in^Govep-v. Stovall^° the court held. 

that the, board of education did not err in jdismissiyig a teacher for ?ecretly 

being in 'the school wil|hout lights between «8 and 9 p.m. with another mal* 

and three f eiaales'W(^.,though there was no \evidence that any immoral apt was 

^* « \ - ' 

perpetuated or attempted:" The court ^said,' \. . .when he engages in -conduct that 
in^t^Te minds of" a prudent and cautious person would arouse suspicions pf im- 
morality, he is then guilty, of such conduct as is 'contempjated by 'the statute. 
The fitness t5"teach doetrlne gives greater pirote'ction to a teacher's 

• • • ' 

p-rivate conduct than does the Grover approach~"where his Tprof effsional achieve 

ment is unafTected /where the school community, -is pla. ed no jeopardy, his 

"Wl-,. ' ' % i21 ' 

private acts are*^ own jj|^ess and may not b^^ the basis of discipline." ^ 

Further, the fitness to teach ' doctrine does save iiifflioralJLty statutes, at 

* ' V >■ 

♦ \ 
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least on their face, from being constitutionally void for vafeueness in 

22 . ^ 

violsition" of due process. 



An ex^minaM<nrof''thrf actors suggested in Morfison v. State Board of 
EdiK^on,^-^ the leading case,, to be taken into account when seeking to 
determine if the ^conduct indicates, an unfitness to Jeach and of some post' 
Morrison decisi'Tns will reveal that the protection under the doct?Ifie~<ould 

m * 

"turn out to be- illusory.- The development of theory and data with respect to 
these factors is necessary to reach just and consistent results under the 
fitness to- te'ach doctrine. Such t^ory and data would also h^lp settle a 
questioti that is at present unresolved, namely what should the impact of the ■- 
existence of a constitutional right be on-t-he determination of. fitness to 
teach. . 

' In Morrison, the teacher privately engaged, for a one week period, in a 
limited,- non-criminal physical relationship which he described as^.being .homo-, 
sexual in nature. Three years later, *the State Board of Education revoked ^ 
Morrison's life diplomas; because it concluded his action c6nstituted inimoral 
and unprofessional conduct.. With the exQe^tion of this single incident there 
was no -suggestion of Morrison 's^illr^performance as- 1 teacher or oj any reproach 

« ' - ' , . ' \ ' " 

able conduct outside the classroom, j 

*^«» ' ■ 

The court held that Morrison'-s certificate could be revoked only if his^ 
conduct indicates an unfitness to teach, largely brecause of vagueness prob- 
-iems with "immorality" and because^an employee 'a^P^iy^^^ conduct is a prope'r 
concemi)f" the state o^ly to the- extent it affects his job performance. "An 
individual can be removed from the teaching profession only upon a showing 
tha^J^is retention in tlip profession poses a significant danger of harm .to , " 
either' students, school employees, or others who might be offended by his; - 

' ' ,.24 ' \ ' j' ^ ' 

^ ' actions .:^s a teacher, ' ' \ ^ . . 



0 



0 ' - ' * 

•This test seemingly provides adequate protection for teachers from ar- ■ 
bitrary, dismissal, esp«jcially if ^'significant", is stressed. However, Pettet 
. v." Board of Education, a post-Morrison case, indicates that teacher? can. b'e 
dismissed for conduct that under this test^ does not indicate an unfitness eo 
ie^ch. In Pettet, the cou-rt upheld revocation and dismissal of a teacher whq 
engagW in a swinger's party and who disguised, but recognized by another 
teacher, appeared on two televised ddscussions of unconventional sexual life- 
styles about which she spoke approvingly.^ There was no evidence that knowledge 
on the p-art of a few teachers ai|d administrators of Pettet 's televised com- 
ments in. any way interfer'red with her teaching effectiveness or her relation^- 

1, * 

ships with collfeagues, or that Wowledge of her conduct had come to the 
attention of parents or students. "Notoriety" was regarded by the court as 
conclusive. ; i 

■ 

Cises overturning board dismissals of teachers on a fitness to teach 

y . ■ -> • 

' Standard typi'^aify involve single non-criminal acts of "Misconduct" involving 

" " 26 ' " 

no threat of harm to students. The revocation of Richard Erb's teaching 

certificate on the' grounds of mi'ral turpitude "was held to be illegal. Erb# 

I ' 
had a brief affair which was discovered by the woman' s . husband hiding in the 

' trunk of a car ^^hile .Erb- and his wife had sexual intercourse in the back 

■ ^ . i' - • 

seat, ^rb was forgiven by his wife Shd the student body, and he, maintained 

the respect of the community. All witnesses, except the husband and two • 

other"^, vouched^fbr Erb's charact^ and fitness to teach. Thare was no evi- . 

dence Erb's conduct was likely to recur; nor was it an open or\public affront 

• 27 * 

to community morals. In-Oakland Unified School District, v.- OliCker . the' 

teacher, who in class had discussed papers written by her students that 
contained "vulgar references to the male and female sexual organs and the 
sexual act," was dismissed. -The court overturned the dismissal inasmuch as 

00015 
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a month went by uneventfully after the class, discussion gi^ving evidence that 
her fitness to teach had not been ajjpreciably impaired by her admitted _ ' 
indiscretion. 

To a large extent, the Morrison decision is responsible for the lack of 
clarity and, thus, inconsistency in the application of the fitness to teach 
doctrine. It suggests a number of nations many of which are v^gue, a board 

i 

of education may consider in determining wh^her the teacher's conduct 
indicates unfitness to teach without giving. any guidance as to how these 
factors are to be ranked or balanced. Some of the factors are: (a) the 
likelihood the conduct may have an adverse affect on students or fellow 
teachers, (b) the praiseworthiness or blameworthiness of the motives result- 
ing in the conduct, (c) the likelihood of the recurrence of the questionable 
: conduct, and (d) the notoriety of the conduct to the extent that it impairs 
the teacher's ability to command respect and confidence of the students and 
fellow teachers. 

No argument is necessary (1)' to show that some of these factors have' at 
best a remote relationship to one's fitAfess to teach; (2) to show that a ~ 
pattern of continuous questionable behavior ^ such as living together without 
being married, is more likely to indicate an unfitness to teach, in a loose 

i 

sense, than are single acts;":^Qr (3) to show that general belief s , usually 

It' 

unsuppor table, c<mcernin|, negative effects that "immoral" teachers have on 

•student behavior Nap\ vaiues will be the basis for dismissing teachers. One 

commentator argues tll^t a proper application of the Moirison test would result 

. in dismissal only on two grounds: the potential for misconduct with students 

28 

and the destructive effect of notoriety on the teaching environment. 

stantial research concerning th^ actual cr 
■potential harm to students and the school com*unity that will result because 



lA 
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■of "inacoral" conduct or publicity surrounding if, it is likely that the 
fitness to tfeach doctrine will justify varying results and will uphold the 
dismissal of teachers whose Conduct poses no significant danger of harm or 
does not substantially impair .th^r function as a teacher ;even if the ^nature 
of the conduct is generally -known. T*) t^e extent that such results occur, 
schools will continue to'be instiputioris in -irhich. those wlfose conduct , is 
controversial will have no place ♦ 

A -factor, .not listed above,, that Morrison citeji a^ relevant. in 5 d^^ter;; 
nination of th&fitness to' teath question is, "the extentjxo which disci- 
plinary action may inf'lic£ -sn adverse impact- or chilling effect upon the 
constitutional rights of the teacher involved, "^^ This i? not a factor in 
the cases discussed above; .however it increases the need for research 
especially on" the question—to what extent does a known act or state that is 
arguably immorality on the part jof a teacher effect the v^ues , belief^, or 
conduct of students? 



- The apas, in. which the effect of a pratecte,d right in determining fit- 
ness to teadf. mely |^ be tested are cases lBvol^g,,^^^tied pregnant 
teachers or teachers who are unwed mothers. There ive three decided cases 
involving these questions.^ In Reinhardt, a teacher was 'unmarried and 
obviously pregnant at a time during which she taught, buf-shortly thereafter 
she married. After finding no evidence to support ^tKe ^^ew that "h^r con- 
dition and unmarried status became a matter of public knowledge and ijiscus- ^ 
sion to the detriment- of her relationships with fellow teachers, parents of 
pupils and other citizens and residents of the school dis1:rict," the court 

:}i 



reinstated her on. a sex discrimination theory.* In Drake, 



discovered from Drake's doctor that she wasXpregnant an| visited him to dis- 

• — - • ,5'" 

i 

cuss the possibility of an abortion, The court held "in the absence o'f any 
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compelling interest, to base cancellation of Drake's employment contract on 



evidence growing out of hei; consultation^vith her physician was.. •an uncon- 

^ 4 

stitutional invasion of her right of privacy/* There was no evidence that 

Drake's claimed immorality had affected her conipetency or fitness as a 
•'32 

teacher. In Drew, two black females were wrongfully deni^ employment as 

\ 
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teacher's aids because of a local policy -which forbade employment of school 
_ personnel who are unwed parents. The denial of employment was wrongful because 
"one-^s previous^ having had an illegitimate child has H(i-K^tional relation to 

the objectives [the need for proper teacher models and the need not 'to contrib- 

•» 

ute to the problem of school-girl pregnancies] ostensibly sought to be achieved 
by the school officials and is fraught with invidious discrimination. • *alter- 
. nat^ively, the policy • constitutes an impermissyDle, discriminatory classifi- 
cation based on sex." 

These cases are not decisive on the question of the effect of a protected 
right on the deterkination of fitness to teach* Nevertheless, they are im- 
portant because th^y hold that unmarried pregnant teachers and unwed mothers 
''are within the scope of sex discrimination and/or privacy and thus suggest 

that a compelling state interest test is applicable* This raises the question, 
/ , 

*Vn^ would, comit "evii^ace of unfitness to teach, such that a showing of 
unfitness wo'uld be sufficient to meet the burden of compelling ^^i^fte interest?" 
The** case that vwould require a coiirt to deal specifically with the relation- 
ship (proper balance) between a protecteS right and fitness to teach would 
tfe^'an unmarri^^ pregnant teacher seeking treatment undifferentiated from a 
married pregnant teacher> The case probably would turn on the question ^of 
non-physical harm to students resulting from the teacher's status — the 
extent to which a .teacher is a model that affects, student behavior and 
belief — and possibly the effect of notoriety 'on the teacher's 
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effectiveness. Since a protected right is involved, the school would have 
an increased burden to prove the harm. Again, the 'problem is that evidence 
that would increase the likelihood of a just result" is not available. To 

enc'That tMs fact continues to b^true, decisions are going to be ^ 
r^ered'on strix:,tly. legal grounds, and at times on unsupported beliefs,- " . 
without the aid of- important and supported policy considerations. 

' In this paper we have discussed areas of law that are important to 
schooj-lng and which have the potential, given the necessary research, theory 
and/ata, to\hange school curriculum and staffing patterns. There are "^^ 
other areas of Xhool practices being tested and challenged in the courts,"' 
e.g., issuks involXr-g oarents' and students' rights, ^s well as potential 
conflicts between themv. that canno;: be appropriately settled without theory 
and 'researc-q, about scbc^l practices and needs'.^ A^study of law is suggestive 
for possible areas of research' and theory development, aUd for discovering 
ways of using it to i^mpact on the practice of education- " ^ ^ 



■'■Andrews v. Drew, U.S. District Court (Northern District, Mississippi-^ 

No. .GC 73-2P-K C1973). . • * _ 

^Gross et al. v. Lopez et al. Supreme Court of rhe United States-,, ' 

•Ko. 73-898 (Jan/22, 1S75), * ; 
Vinker v- Des Koiiies iridependfeiit .CoiniEunlt.y School Mstrict, jf9S li.S* 

503, 89 S. Ct. 733, 21" L. Ed^2d 731 (1969). 

Slorrison v. State Board-.of Education, 1 Cal,. 3d 214, 82 Cal; Rptr. 
175, 461 P.2d375 (1969). - ' . • ' 

^Smitb ❖..'se. Tammany Parish School Board, 316 F. Supp. 1174 (E 

■'9 

1970), 'affd, 448 F. 2d 414 -^(Sth Cijr. 1971)--recently integrated school 
required to remove Confederate flags-- and Cook v. Hudson, 365 f . Supp 
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(K.D. His&. 1973;)— -school rule prohibiting teachers from enrolling their 
children in racially discriminatory private schools does not violate the 
teacher's First Amendment rights'^provide support for our second suggestion. 
^Gbzick V. Drebus, 431 F, 2d 594 (6th Cir, 1970) .-<^ 
431 F.2d at 597 n.l emphasis added. The court ponsidered the appli- 
cation of the least restrictive alternative rule; the effect of which would 
be to allow political, but not racial messages, but rejected it because it 
Vould creai:e for the school' of ficials an unbearable burden of selection and 
enforcement. This is good law in some situations, but arguably not here 
because the contested school rule also places the burden on school officials 
because it allows buttons displaying messages related to education. 

^The existence of this duty and especially its extent is not clear. 
Argufient'is needed in its support. State statutes, e.g., New York's section 
3204 (3) (a) (2) '*The course of study .beyond the ^irs't eight years ..• shall 
provide for instruction in at least.. .and American history, including the 
principles of government proclaimed in the Declaration of Independence and 
.established by the Constitution of the United States," stipport the argument, 
^Grews v. Clones, 432 F. 2d 1259 (7th Cir. 1970). 
?"^Chafee, Free Speech in the United States , pp. 151-52 (1941). 



-^^432 F. 2d at 1265, 



^^In fact in Crews, the additional burden placed on. the school made littl 
differ'ence, for 'the disruption, if it existed at.al^gas relatively unsub- 
^stantial^-sfudents peered in class windows to see ^^gews was present and 



his presence caused "strained" relationships betweeS^C hiology teacher and 
the Students. AccordingLta the court', such eyide^g^pp^^j^jnfifiX-^T^^ Tinker 



test.\ 



^•^See Ihomas F. Green A E ducation and Pluralismi^^ded-Fand Reality , 

4 y . V ^ 

The jI Richard Street Lectuf^, School of Education,;:^yracuse University, 
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' - ^ ^ ^'.] • 

(1966)^ p. 31, for a discussion of what Green, refers to as , the principle of 
concern. ^*...if the topic is one about which*people care very deep^ly, and'^ 
if they are dj^l^ided in their <ieeply held. opinions, then jto tthat exrent, ^ 

it cannot be introduced into public education." ■ ■ , , ^ i 

lA • 

West Virginia State Board of Education v. B'arnette,' 319 U.S. 62A, 63 



S. Ct. 1178, 87 L. Ed. 1628 (1943); Abin|f on ^School, District v, Schempp, 
374 U.S. 203, 83 S. Ct. 1560, 10 L.'kd. 2d 8AA (196'3) and ^Epperson v. 
Arkansas, 393 U.S. 97, 89 S» Ct. 266, 21 L. Ed. 2d 228 (1968). \, 

Brown Board of Education, 3A7 U.S. 48^, 74 -S. Ct., 686, 98 L. Ed. 
873 (1954); Robinson v. Cahill', 62 N.J. 473, 303 A. 2d 273 (1973) Hobson 

• • ^ 



V. Hansen, 269 F. Supp. 401 (1967); and Mills v. -Board of Education 3AS 
F. Supp. 866 (1972)^. 

S. Ct. 786 (1974). * , 

'-^^42 U.S.C. § 2000d. : ' ^ ' ^ 

18 r^'' - - 

See Michael G. Kirsch,' ."Are Secondary- Sch<^bl Prin^cipals Ignoring 
Tinker?*' Pfii Delta .Kappan , December 1974, for a^summary o% a 'study, which 
suggests many principals are unaware of recent court tteVi^ioris" and some 

who are aw^re of them fail to comply with^ them* . 

L9 ' ' . - 

Keyes v.- School Dist. No. 1, 413 U.S. 189 (1973). See especially 

Justice * Powell ' s decision. 

20 * , ' ^ 
• Cover V. Stovall, 272 Ky. 172, 35 S.W. 2d 24 (1931). 

21 ' • 1 
Jarvella v. Willoughby-Eastlake City School District, 12^hio Misc. 

288, 233 K.E. 2d 143 (1967). | ; : 

22 * * ' 

An argument could be made that "fitness to teach," like "immoral" is 

not sufficiently clear as to give a fair warning of the conduct projiibited. 

■* J V 

In Morrison v. State Board of Education 461 P. 2d 375 at 389 (1969) the 
' . < '* . 

4 court says that the fitness to teach cons'truction .giyg^^ the statute the 

' ■ ■ . •^r 



^^'iquired ,sp.^cificity;^ffi*^^ because, "Teachers, in light of their 
ItTofesfiional expertise" ^5^111 normaily be able to determine what kind of 
'conduct indicate^ an unfitness to* teach-" To the extent that gne can show 
that the truth of- this -proposition' is necessary to save the statute and 
that it is false (as it no. doubt 'Is) one raises a vagueness problem. In 
Burton v^a&cade |chdol,, District Union High School No, 5 353 F- Supp- 
254 (1973) 'the court fiords that an immorality statute is unconstitu- 
tionally vague, paying "no amount of statutory construction^ can overcome 
the deficiencies of] this statute// , ^ 

•^\orrisorf v- State Board of Education, 461 P, 2d 375 (1969). 
^^461 P/2d at 391. . ' - 

^^Pettet V- St.ate Bo^rd of^Education, 10 Cal. 3d 29, 513 P, 2d 889 

' ' ' ^ 

(1973). \ ' - • 

^^Erb V. Iowa SCate Board of Public .Instruction, Supreme Court of Iowa 

' \ 

Na. 55838 (Mar» 21, 1974) .•' 

^^Oakland Unified School District v. Ollcker, 25 C. A. 3d 1098 $^972). 

^^Robert E\ • WlU'ett, "fen^itness to teach: Credential Revocation and . 
Dismissal fo^ Sexual Conduct," 61 Cal. Law Review 1442. 

^^461 P. 2d at 386.- 

■^*^Reinbardt'V, Board of Education. &f Alton Community Unit "School 

< ■ ~ <» " " » 

Di&triet No. 12, circuit Court 3rd Judicial District, Madison County,^ 

Illinois, N0..72Z75 (Jan; 23, 1973). • . ; 

. ♦ * 

' ^"^Drake v, Covington Board, of Education, U.S. District Court, Middle 
District of Alabama, cVvil Action No, 4r44-N (Xan, 22, 1974) • 

"^^Andrews v. Drew Municipal Separate .School District, U.S. District 
Court, Northern District ;of Mississippi, No. GC 73-20-K (July 3, 1973). 
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